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CASH ACCESS 
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ATTACK 



 

 

Falkoff v. Commissioner (7th Cir., 1979). 

Court of Appeals reversed Tax Court and found  

no taxable dividend in a transaction similar to 

the one in diagram. IRS argued step transaction  

and ESD. 

 

 

Compare Rev. Rul. 80-239 

Shareholder drops OldCo with accumulated 

E&P into a new holding company and takes back 

cash and shares.  Holding company had borrowed 

from bank and pledged shares of OldCo.  IRS relies 

on Waterman Steamship to find a dividend to  

shareholder.  

LEVERAGED DISTRIBUTIONS 
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US Parent 

CFC1 

Step 1: 

Loan in 

year 1 

CFC2  

Step 2: 

Distribution in year 2 

Bank 



FALKOFF REVISITED 

Illinois Tool Works Inc. v. Commissioner, T.C., No. 10418-14, petition filed 5/8/14 

 

Facts:  

Á In order to obtain cash for various activities, ITW initiated a capital distribution from a 

European CFC to a US subsidiary.  To fund the distribution, the CFC borrowed the amount 

distributed from its wholly owned Australian subsidiary under a promissory note with a five year 

term and a fixed rate of interest of 6 percent, which ITW maintained was arm’s length. 

 

The government’s position:  

Á The IRS issued a notice of proposed adjustment asserting the loan was a dividend distribution 

taxable to ITW.  The IRS noted that immediately prior to the distribution from the CFC, the 

CFC’s E&P was increased by the same amount as a result of a transfer from the Australian 

subsidiary which the IRS determined was not a loan but rather, in substance, a distribution 

within the meaning of 301(a). Further, the IRS said ITW had not established sufficient basis in 

the CFC, so it would be a taxable distribution under 301(c)(3). 
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What is fast-pay stock? 

 

Á Stock is fast-pay stock if it is structured so that dividends . . . paid by the corporation with 

respect to the stock are economically (in whole or in part) a return of the holder's investment.  

Unless clearly demonstrated otherwise, stock is presumed to be fast-pay stock if--  

 

ü It is structured to have a dividend rate that is reasonably expected to decline (as 

opposed to a dividend rate that is reasonably expected to fluctuate or remain constant); 

OR 

ü It is issued for an amount that exceeds (by more than a de minimis amount, as 

determined under the principles of Section 1.1273-1(d)) the amount at which the holder 

can be compelled to dispose of the stock. 

 

Á The determination of whether stock is fast-pay stock is based on all the facts and 

circumstances ...   Stock is not fast-pay stock solely because a redemption is treated as a 

dividend as a result of section 302(d) unless there is a principal purpose of achieving the same 

economic and tax effect as a fast-pay arrangement. 

 

Any arrangement involving fast-pay stock is a listed transaction 

 

 

 

SECTION 304 TRANSACTIONS AND FAST-PAY STOCK 
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If an arrangement is a fast-pay transaction, the transaction is re-characterized: 

Á The benefitted shareholders are deemed to issue financing instruments directly to the fast-pay 

shareholders in exchange for cash equal to the fair market value of the fast-pay stock. 

Á The benefitted shareholders are deemed to contribute that cash to the corporation issuing the fast-pay 

stock. 

Á Under this conduit approach, distributions made on the fast-pay stock resulted in income to the benefit 

shareholders. 

 

Compare Notice 2014-52 recasting transactions to decontrol a CFC following an 

inversion 

Á The IRS currently is examining how to apply the fast-pay stock regulations to some common 

transactions, including E&P shifting transactions, such as section 304 transactions. The concern is 

that the fast-pay regulations could be read broadly to apply to return of basis transactions. 

Á Various fact patterns were discussed at the May 2014 meeting of the ABA Tax Section in Washington, 

DC.  

FAST-PAY STOCK AND SECTION 304 TRANSACTIONS 
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Facts:  

Á CFC1 sells shares of CFC2 to CFC3 for $50. Under 304, CFC1 is treated as contributing its CFC2 

stock to CFC3 in exchange for CFCS3 stock in a transaction to which 351 applies.  CFC3 is then 

treated as redeeming those newly-issued shares. That deemed redemption is treated as a dividend 

paid to CFC1 from the E&P of CFC2 and CFC3.  CFC2 then makes a cash distribution to CFC3. 

Query:   

• Is this a fast-pay stock transaction? Was it structured to return CFC1’s investment in CFC2 as a 

dividend?  Can the fictional section 304(d) redemption of section 304 be recast under the fast-pay 

stock rules to create a dividend to CFC3? 

SECTION 304 CROSS CHAIN SALE 
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CFC3 

CFC2 

CFC1 

50% 

(110 shares) 

50% 

(110 shares) 

$50 

110 shares of 

CFC2 stock 

FMV=$100 

E&P=$50 

USP 



Á CFC1 carries on profitable business in 

low-tax jurisdiction. 

Á CFC1 contributes assets to Newco in a 

busted 351. 

Á Newco takes stepped up basis in 

assets.  Amortization deductions reduce 

E&P for US tax purposes. 

Á Treasury officials have stated they are 

considering issuing regulations treating 

a busted 351 as a “covered asset 

acquisition” for purposes of section 

901(m). 

Á Consider application of section 960(c) 

to any loans by Newco to US Parent. 

 

 

 

 

 

 

 

 

 

 

BUSTED 351S 
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Newco 
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Á US Sub owns IP worth $100 with a zero 

basis. US Sub sells IP to CFC for $100, 

distributes $100 to US Parent and 

liquidates. 

Á US Sub and US Parent take the 

position that the $100 was received tax-

free in the reorg. US Parent sets up a 

receivable from CFC under section 

367(d). CFC pays the deemed royalty 

over time. 

Á IRS will issue regulations under section 

367(d) treating cash or property 

received by US Parent as a prepayment 

of the 367(d) royalty.  US Parent must 

include in income the deemed section 

367(d) royalty annually (reduced by the 

prepayment).   

 

 

 

 

 

 

 

 

 

 

 

NOTICE 2012-39 
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CASH ACCESS 

TRANSACTIONS THAT 

REMAIN VIABLE  



CASH ACCESS TRANSACTIONS THAT REMAIN VIABLE 

Prepayments (royalties, services, 367(d) amounts, etc.) 

Arm’s-length charge outs (e.g., for services) and transfer pricing adjustments 

Granite Trust transactions (IRS will no longer rule) 

All-cash D reorganizations (Obama administration has proposed eliminating boot 

within gain) 

Alternating section 956 loans (These have received adverse publicity.  2012 Levin 

hearing concerning HP) 

E&P deficit transactions 

Transactions in connection with acquisitions 

Á Outbound F reorganization following a domestic acquisition 

Á Acquisition with offshore cash followed by upstream split-up merger 

Á Foreign acquisition followed by outbound 332 liquidation 
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E&P DEFICIT PLANNING 
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US Parent 

CFC2  CFC1 

E&P 

Deficit 

<99> 

 

CFC2  

E&P=100 

Tax Pool=30 

 

Á CFC1 has E&P and CFC2 has E&P 

deficit. 

 

Á Contribute shares of CFC2 to CFC1 

and liquidate CFC2. CFC1 has a 

hovering deficit. 

 

Á If in subsequent years CFC1 has 

earnings, the hovering deficit is 

reduced/eliminated. 

 

Á Effective rate of foreign tax pool is 

increased.  
 

 
 
 



US Issues 

 

Á No investment in US property. 

Á No basis in prepaid royalty until 

economic performance. See Treas. 

Reg. sec. 1.461-4(d)(3). 

Á Consider section 960(c). 

 

Canadian CFC Issues 

 

Á Ensuring optimal withholding tax 

treatment 

Á Ensuring deductibility of payment 

stream 

 

 

 

 

 

 

 

 

 

 

PREPAYMENTS 
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Maximizing Canadian Paid-Up Capital (“PUC”) 

 

Á PUC is the consideration for which shares are originally issued. 

 

Á PUC associated with class of CAN Co. shares can be repatriated cross-border with no 

Canadian withholding tax, regardless of E&P (no ordering of E&P before capital). 

 

Á Maximize PUC by using Canadian acquisition vehicle.  Capitalize Acquire Co. with full 

acquisition proceeds. 

 

Á Acquisition followed by merger “steps-up” cross-border PUC to full purchase price versus 

original issue price. 

 

 

STANDARD CANADIAN REPATRIATION STRATEGY 
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RECENT US / CANADA / 

INTERNATIONAL TAX 

DEVELOPMENTS 



 

Á In 2011 the IRS issued regulations under section 

367(b) to address certain repatriation transactions 

concerning triangular B reorganizations involving 

CFCs -- the anti-Killer B regulations. See Treas. 

Reg. sec. 1.367(b)-10. 

Á In 2013, Liberty Global’s acquisition of Virgin Media 

exploited these regulations in an inversion.  

Á US Sub acquired Foreign Parent’s shares for a note 

and then it acquired US Target with those shares. 

US Seller owned most of Foreign Parent after the 

transaction. 

Á The transaction was structured to result in a small 

section 301(a) distribution and a large section 

301(c) distribution.  

Á The notice modifies the regulations under Treas. 

Reg. sec. 1.367(b)-10 and sec. 1.367(a)-3 to 

eliminate this planning opportunity.  

 

 

 

 

 

 

 

 

 

 

NOTICE 2014-32 
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LIMITS ON CORPORATE INVERSIONS - NOTICE 2014-52 

Regulations to be issued under section 7874 

 

Á “Non-ordinary course distributions” made up to 36 months before transaction to be ignored in 

determining section 7874 ownership fraction. 

 

Á Shares of foreign company attributable to passive assets (“foreign group non-qualified 

property”) to be excluded from the denominator of the section 7874 ownership fraction. 

 

Á Regulations under section 7874 will be amended to block “spin versions.” 
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LIMITS ON CORPORATE INVERSIONS - NOTICE 2014-52 

Other regulations to address post inversion transactions 

 

Á Regulations to be issued under section 956(e) to treat loans by a CFC to a related foreign 

corporation that is not a CFC as an investment in United States property for the 10 year period 

following the inversion. (Representative Sander Levin previously has introduced legislation to 

this effect).   

 

Á Regulations to be issued under section 7701(l) in a manner reminiscent of the fast-pay 

preferred regulations to recast investments intended to decontrol a CFC (e.g., an investment 

by a non-CFC foreign related person in a CFC).  This will be recast as (i) a transfer of property 

by the non-CFC related person to the US shareholder of the CFC in exchange for an 

instrument and (ii) a contribution of the property by the US shareholder to the CFC. 

 

Á Regulations to clarify application of 304(b)(5)(B) concerning source of E&P to avoid E&P of a 

CFC  escaping U.S. tax.  
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INVERSION NEWS – AbbVie will Cancel Shire Deal  

US Drug-maker AbbVie is recommending shareholders vote against its $51.5 

billion deal to acquire Dublin based Shire 

 

Á AbbVie cited the upcoming tightening of the regulations which were announced via Notice 

2014-52 on September 22. 

 

Á The proposed deal would have been the largest inversion in US history. 

 

Á Shire’s stock took the biggest hit in 12 years after the announcement.  
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INVERSION NEWS – BURGER KING & TIM HORTONS 

Burger King will move forward with its plans to invert to Canada by purchasing 

the larger Canada-based Tim Hortons chain 

 

Á Burger King will retain 51% control of the new entity. 

Á Shareholders of BK and Hortons will have 27% and 22% ownership of the new group, 

respectively, which will comply with the Treasury Department’s less-than-80-percent rule. 

Á Burger King management cites non-tax strategic reasons for acquisition such as increased 

efficiencies of scale, brand diversification, and multiple levers for future growth.  

 

Another inverter plans to move forward 

 

Á Steris plans to move forward with its move to the UK through acquisition of the smaller 

Synergy Health Plc.  

Á Despite the new rules, management expects savings from a lower eff. tax rate.  
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EXPANSION OF CFC RULES UNDER AUSPICES OF BEPS 

Treasury officials recently have advocated other countries adopting or strengthening CFC 

rules as part of BEPS. 

 

The US would benefit if the UK, Ireland, and the Netherlands strengthened or adopted CFC 

rules as they are attractive destinations for US companies contemplating inversions. 

 

Recent discussions by EC officials point out that EU “freedom of establishment rules” limit 

adoption of CFC rules by EU member states. CFC rules can only address “artificial 

arrangements.”  

 

The consensus of expert panel in Mumbai on October 16 was that a pure anti-deferral rule or 

low-tax rule would not be acceptable but a substance-based CFC rule would be acceptable 

under EU law.  
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IRELAND BECOMING LESS ATTRACTIVE TO PLANNERS 

Double Irish structure will expire soon, but “knowledge box” being introduced 

Á Starting January 2015, all new companies domiciled in Ireland will also be required to be tax-

residents of Ireland. 

Á Existing “Double Irish” structures will be grandfathered in for six years. 

Á The Irish government has proposed a “knowledge box” that would tax income from IP owned in 

Ireland at a preferred rate (potentially 6.25%). 

 

EC finds Ireland / Apple APA is “state aid” 

Á The European Commission concluded in June that Apple’s APA with Ireland was illegal state aid 

because the transfer price used to set the profit of one of its Irish entities was not arm’s length. 

Á In a surprising move, the EC published its findings on its website in a minimally redacted format. 

Á Ireland may be obliged to assess Apple for taxes for prior years. 

 

Knowledge Box subject to OECD guidance under  BEPS  Item 5 
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Switzerland would repeal various existing tax favored regimes, including holding companies, 

mixed companies and principal companies. 

 

Various proposals contained in a September 19 draft of proposed legislation includes:  

Á Patent box regime 

Á Notional interest deduction  

Á Reduction in cantonal tax rates  

 

Next version of proposed legislation expected mid 2015. 

 

New regime would enter into force between 2018 and 2020. 

 

FORTHCOMING SWISS CORPORATE TAX REFORM 
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The government is relying on the ESD to attack structured finance transactions involving the 

foreign tax credit in the courts.  Bank of New York Mellon, Salem Financial, AIG. 

 

The government has argued in court that in applying the ESD the arrangement generating the 

foreign tax credits should be divorced from the lending and evaluated separately.  The courts 

now are considering that matter. 

 

Notice 2014-58 sets out how to define the “transaction” for purposes of applying the ESD. Note 

that section 7701(o)(5)(D) defines “transaction” to include a series of transactions.   

 

Notice 2014-58 also defines similar rule of law for purposes of section 7701(o).  It distinguishes 

step transaction and substance over form as not a similar rule of law. 

 

After codification of the ESD, the IRS was unwilling to publish an angel’s list or otherwise 

elaborate on when it would raise the ESD, preferring to wait and see how the doctrine was 

developed by the courts. 

 

Notice 2014-58 is couched as an amplification of Notice 2010-62 (Interim Guidance on the 

Codification of the Economic Substance Doctrine).  

 

The Treasury and the IRS now may be taking the position that the codification of the ESD gives 

them the authority to define “transaction” under their general interpretive rule making authority 

of § 7805. Should this guidance have been issued as a revenue ruling? 

 

ACTIVITY ON THE ECONOMIC SUBSTANCE DOCTRINE 
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US TAX TREATIES STILL BACKLOGGED 

US Tax Treaties Awaiting Ratification: 

Á Chile  (submitted to Senate May 17, 2012 

Á Spain (submitted to Senate May 7, 2014) 

Á Hungary (submitted to Senate Nov. 15, 2010) 

Á Luxembourg (submitted to Senate Nov. 15, 2010) 

Á Switzerland (submitted to Senate Jan. 26, 2011) 

Á Poland (submitted to Senate May 20, 2014) 

 

Senator Rand Paul objects to approval of pending treaties and protocols by the Senate 

because of opposition to exchange of information and his opposition to FATCA generally. 

 

Senator Paul is a member of the Senate Foreign Relations Committee 

Á In 2013 he put a hold on the Hungary, Luxembourg and Swiss income tax treaties. 

Á In 2014 he has objected to unanimous consent by the full Senate, and he then blocked efforts to bring tax 

treaties to the Senate floor for a vote by the full Senate. 
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Canadian Thin-Capitalization Rules 

 

Á Recent changes came into effect in 2014 

 

Á Debt equity ratio reduced from 2:1 to 1.5:1 

 

Á Denied interest deduction (old) and deemed dividend (new) 

 

Á No grandfathering 

 

Á Rules extended to trusts (Canadian and non-resident) 

 

Á Foreign inbound real estate holding structures most significantly affected 

 

Á Back-to-back loans captured after 2014 

 

CANADIAN TAX DEVELOPMENTS 
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“Form over Substance” alive and well in Canada 

 

Á Legal form of transaction / legal instrument will govern 

Á Hybrid debt / equity instrument 

Á Capital lease / true sale 

Á Reinsurance versus deposit accounting 

 

Mismatch of treatment Canada versus U.S. can provide cross-border planning 

opportunities 

 

CANADIAN TAX DEVELOPMENTS 
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Elimination of Immigration Trusts 

 

Á Assets settled by non-resident immigrating to Canada enjoyed five-year tax holiday. 

 

Á Eliminated for taxation years after 2014. 

 

CANADIAN TAX DEVELOPMENTS 
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Heightened scrutiny of U.S. employees crossing border 

Á U.S. employees travelling into Canada require source withholding by U.S. employer (Regulation 

102). 

 

Á Rules have always existed – Canadian tax authorities “looked the other way”. 

 

Á Increased cross-border deal activity. 

 

Á Executive and employee teams crossing border into Canada for deal negotiation, due diligence, 

etc. 

 

Á Canadian tax authorities sensing increasing loss of revenue – “low hanging fruit.” 

 

Á Compliance protocol required.  Increase in voluntary disclosures. 

 

Á Need for waiver procedures and protocol becoming more urgent. 

 

CANADIAN TAX DEVELOPMENTS 
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Partnership Basis Bump Denial 

Á Foreign target intangibles strip 

ü Target (pre-acquisition) establishes partnership 

and transfers intangibles on tax-deferred basis. 

 

ü U.S. Purchaser funds Acquire Co. with 

purchase price.  Acquire Co. purchases 

Canadian target and merges with Canadian 

target. 

 

ü Old Rules: Basis step-up in partnership interest 

on merger followed by repatriation of L.P. 

interest to U.S. Purchaser. 

 

ü Recent changes deny basis step-up in L.P. 

interest (limited exceptions survive). 

 

 

RECENT CANADIAN LEGISLATIVE CHANGES 
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BEPS TRANSFER PRICING 

UPDATE 



STATUS UPDATE: OECD BEPS ACTION ITEMS 
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Action Item Sept 2014 Sept / Dec 2015 

1 Digital economy Expand and possibly finalize initial report; Interplay 

with other Action Items 

2 Hybrid mismatch arrangements Additional work on specified areas 

3 CFC rules recommendations 

4 Limitations on interest deductions 

5 Harmful tax practices – Draft 1 Draft 2; Further work on specified areas; country 

expansion 

6 Treaty abuse Further recommendations 

7 Definition of permanent establishments 

8 Transfer Pricing – Intangibles – Draft 1 Transfer Pricing – Intangibles – Draft 2 

9 Transfer Pricing – Risks & Capital 

10 Transfer Pricing – High Risk Transactions 

11 Recommendations on BEPS data collection / 

analysis 

12 Aggressive tax planning disclosure rules 

13 Transfer pricing documentation – CbC Further recommendations / guidance for 

implementation 

14 Effective dispute resolution mechanisms 

15 Multilateral instrument – Draft 1 Multilateral Instrument – Draft 2 



OVERVIEW OBSERVATIONS 

The initial guidance from the BEPS work may set a higher bar for economic substance 

for intangibles planning and operational restructurings. 

 

In initial guidance for Action Items 8, 9 and 10 on transfer pricing the OECD gets tough 

on issues of value creation and risk. 

Á Transfer of Risk and Capital may face higher substantiation requirements. 

Á Considering interplay with Chapter IX of OECD Transfer Pricing Guidelines on Business 

Restructurings. 

 

Substance is a matter of perspective as emerging economies urge the OECD to take a 

fresh look at value creation. 

Á Emerging market countries and OECD countries are forming divergent definitions of value creation. 

Á Countries such as China and India  are looking to increase revenues, especially in areas where local 

activity seen to drive premium profit. 
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ACTION 8: TRANSFER PRICING ASPECTS OF INTANGIBLES 

4 Main Goals: 

1) Adoption of a broad and clearly delineated definition of intangibles 

2) Ensuring that profits associated with the transfer and use of intangibles are appropriately 

allocated in accordance with value creation 

3) Developing transfer pricing rules or special measures for transfers of hard to value intangibles 

4) Updating the guidance on cost contribution arrangements 

 

Contains revisions to Chapters I and II—plus a complete replacement of Chapter 

VI—of the OECD Transfer Pricing Guidelines 

 

Further work still on this Action Item 
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ACTION 9: TRANSFER PRICING, RISK, AND CAPITAL 

Coming September 2015 

 

Goals:  

Á Ensure that transfer pricing outcomes are in line with value creation in terms of risks and 

capital and prevent BEPS through transfer of risks among (or allocation of excessive capital to) 

group members. 

Á Rules will be developed to ensure that inappropriate returns will not accrue to an entity solely 

because it has contractually assumed risks or has provided capital. 

Á Rules will require alignment of returns with value creation. 

 

Content overlaps  

Á Action 8: Transfer Pricing Aspects of Intangibles and may therefore affect intangibles rule 

proposals.  
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ACTION 10: OTHER HIGH RISK TP TRANSACTIONS 

Coming September 2015 

Goal:  

Á Develop rules to prevent BEPS through transactions which would not occur between third 

parties 

 

OECD will propose rules to: 

Á Clarify the circumstances in which transactions can be re-characterized  

Á Clarify the application of transfer pricing methods, in particular profit splits, in the context of 

global value chains 

Á Provide protection against common types of base eroding payments such as management 

fees  and head office expenses 
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ACTION 13: DOCUMENTATION AND COUNTRY-BY-COUNTRY REPORTING 

Objectives of the new requirements: 

Á Increased transparency and compliance 

Á Streamline risk assessment for taxing authorities 

Á Streamline audits for taxing authorities 

 

Effects of recommendations: 

Á Increased cost of compliance 

Á Country-by-country report will report location of profits to authorities worldwide 

Á Auditors will likely begin to request information on other group companies 

 

Further work left to refine this guidance and achieve consensus 

Á Local implementation will remain a key hurdle 

 

 

 

 

 

 

 

 

 

 

 

38 



ACTION 13: THREE LEVELS OF DOCUMENTATION 

A three-tiered approach to documentation: 

 

1. Master File contains standardized information relevant for all MNE group members 

 

2. Local File providing supplemental information relating to specific material intercompany 

transactions of the local taxpayer 

 

3. Country-by-Country Report containing certain information relating to the global allocation of 

the MNE’s income and taxes paid together with certain indicators of the location of economic 

activity within the MNE group 
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ACTION 13: THE MASTER FILE 

Master File contains standardized information relevant for all MNE group 

members: 

Á Nature of global business operations 

Á Overall transfer pricing policies 

Á Global allocation of income and economic activity to assist tax administrators in evaluating 

transfer pricing risk 

 

Five categories of information in Master File: 

Á The MNE group’s organizational structure 

 

Á A description of the MNE’s business or businesses 

 

Á The MNE’s intangibles (not detailed down to each patent) 

 

Á The MNE’s intercompany financial activities 

 

Á The MNE’s financial and tax positions 
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ACTION 13: THE LOCAL FILE 

The local file refers specifically to material transactions of the local taxpayer 

 

Á Provides more detailed information relating to specific intercompany transactions 

 

Á Focus on info relevant to the transfer pricing analysis related to transactions taking place 

between a local country affiliate and associated enterprises in different countries 

 

Á Includes relevant financial information regarding those specific transactions 

 

Á Includes a comparability analysis 

 

Á Includes selection and application of the most appropriate transfer pricing method 
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ACTION 13: COUNTRY-BY-COUNTRY REPORT 

The country-by-country report includes the following: 

Á Global allocation of income 

Á Global taxes paid 

Á Indicators of the location of economic activity among tax jurisdictions in which the MNE group 

operates 

Á Listing of all constituent entities for which financial information is reported 

Á Tax jurisdiction of incorporation, if different from the tax jurisdiction of residence 

 

Report will be used for high-level transfer pricing risk assessment 

Á Can be used in evaluation of other BEPS related risks 

Á Info in country-by-country analysis is not a substitute for a detailed transfer pricing analysis 

of individual transactions  

Á Does not constitute conclusive evidence that transfer prices are or are not appropriate 
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NEXT STEPS: BEPS READINESS 

BEPS Readiness: A Few Questions 

Á Consider current policy towards intangibles and how this may be impacted depending on the 

result of “harmful tax practices” review. 

 

Á How does current policy towards return on intangibles accord with the proposed guidance on 

substance and the value chain? 

 

Á How will the new documentation rules impact your transfer pricing policies? 

 

Á How long will it take to prepare for the new requirements? 

ü Master File? 

ü Local File? 

ü Country-by-Country Report? 

 

Á Will you be ready if new documentation requirements go into effect in 2016? 
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KEY PROFILES 



NOTE: Alvarez & Marsal employs CPAs 

but is not a licensed CPA firm. 

A&M TAXAND PROFESSIONALS 

• Marc Alms is a Managing Director with Alvarez & Marsal Taxand in New York, focusing on 

transfer pricing. 

• He has more than 15 years of experience assisting both public and privately-held clients, 

leading engagements in the planning and documentation of transfer pricing policies, 

obtaining Advance Pricing Agreements and assisting with Competent Authority for 

multinational corporations across a broad range of industries. 

• Mr. Alms’ background includes leading teams in the evaluation of intercompany 

transactions to determine whether they meet applicable U.S. and foreign transfer pricing 

regulations, including OECD guidelines, and the integration of transfer pricing policies 

following a merger or other business restructuring event. 

• He has significant experience providing clients practical advice in their transfer pricing 

arrangements and helping to resolve international tax controversy matters. He has worked 

extensively with the Internal Revenue Service (IRS), as well as the revenue authorities of 

other countries, including Canada, India, Japan, Australia, New Zealand, Ireland and the 

U.K. in representing clients. 

• Prior to joining A&M, Mr. Alms spent nine years with KPMG in New York, where he most 

recently served as a managing director. He was a member of their global transfer pricing 

services and global dispute resolution teams. In addition, he was a member of their transfer 

pricing practice in Sydney, Australia, gaining experience handling tax matters in the ASPAC 

region and working with the Australian Tax Office. 

• Earlier, he spent five years with the international tax services and transfer pricing practice 

of Ernst & Young in Southern California. 

• Mr. Alms earned a Juris Doctor from the University of Pennsylvania Law School and a 

bachelor of arts degree in history from the University of California, San Diego. He was 

admitted to the bar in California and is a member of the California State Bar Association. 

He has written articles on transfer pricing issues in various publications and has spoken at 

tax-related events. 

Managing 

Director 

 

Marc Alms 
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Direct: +1 212 763 1887 

Mobile: +1 631 901 6252 

malms@alvarezandmarsal.com 

 



NOTE: Alvarez & Marsal employs CPAs 

but is not a licensed CPA firm. 

TAXAND PROFESSIONALS 

• Charles W. Cope is a New York based tax attorney and an advisor to Alvarez & Marsal.  

He has more than 25 years of experience advising companies in an array of industries, 

including start-ups in software, technology and pharmaceuticals. He has a wide range 

of experience in U.S. corporate and cross-border tax matters, particularly in tax 

planning for intellectual property, managing U.S. trade or business and permanent 

establishment issues, transfer pricing planning, corporate acquisitions and divestitures, 

cross-border financing and licensing, tax-efficient business expansions and 

restructurings, managing subpart F income, foreign tax credit planning and 

interpretation of income tax treaties.  

• Prior to forming his firm, Mr. Cope was a principal (non-CPA partner) in the Washington 

National Tax Office of KPMG LLP, where he was member of the International 

Corporate Tax group for many years. He also is a former associate international tax 

counsel in the U.S. Department of Treasury’s Office of Tax Policy.  Prior to joining the 

Department of the Treasury in Washington, Mr. Cope practiced tax law in the New York 

office of Chadbourne & Parke where he advised a variety of public and private clients.  

He can be reached through his website:  www.copetax.com 

 

Tax Attorney 

and 

Independent 

Advisor 

 

Charles Cope 
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Direct: +1 212 596 7094 

Mobile: +1 917 846 4223 

ccope@copetax.com 
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NOTE: Alvarez & Marsal employs CPAs 

but is not a licensed CPA firm. 

TAXAND PROFESSIONALS 

• Ash is a partner at Gowlings (Taxand Canada) and a member of the Toronto Tax 

Group.  His practice focuses on various areas of domestic and international taxation.  

• Ash has acted for fund sponsors, promoters and investors in connection with domestic 

and multi-jurisdictional funds, both on the fund formation and downstream investment 

side.  Ash has also advised public and private corporations with respect to inbound 

mergers and acquisitions into Canada as well Canadian companies expanding 

internationally.  Ash’s practice also includes advising with respect to complex 

insolvency and turnaround tax restructurings, inbound and outbound innovative hybrid 

debt/equity instruments, public market debt and equity financing transactions, planning 

and structuring project finance / securitization transactions, as well as the structuring 

and implementing tax-driven reorganizations of private and public corporations.  

• In 2014, Ash received two awards from the International Tax Review for acting as lead 

Canadian counsel on both the North American Financial Services deal of the year as 

well as the North American Private Equity deal of the year. 

• Ash was called to the Bar in 1996 after obtaining his LLB from the University of 

Western Ontario. He is a member of the Law Society of Upper Canada, the Canadian 

Bar Association and the Canadian Tax Foundation. 

• Ash is also a frequent speaker and panelist at various Canadian and international 

conferences on a wide range of Canadian and cross-border tax topics. 

 

Partner, 

Gawlings  

(Taxand 

Canada) 

 

Ash Gupta 
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Direct: +1 416 369 7366 

ash.gupta@gawlings.com 

 



A&M TAXAND OVERVIEW  



A&M TAXAND THE GLOBAL ADVISER OF CHOICE 

Our world-class 

team of 

experienced 

professionals 

provides objective, 

independent tax 

advice with 

unparalleled 

responsiveness. 

Together with our 

global partners, we 

strive for a 

common goal: 

practical advice, 

responsibly 

delivered. 

 

About Alvarez & Marsal 

● Founded in in 1983, Alvarez & Marsal (“A&M”) has set the standard for working with 

organizations to solve complex problems, boost performance and maximize value. 

 

About A&M Taxand 

● Established in 2004, A&M Taxand currently has 250+ professionals in nine U.S. locations, 

and boasts 50+ Managing Directors with an average 20+ years of Big Four and strategic 

industry experience 

● A&M Taxand produces the acclaimed Tax Advisor Weekly newsletter, with a growing 

subscription in excess of 10,000 readers 

 

About Taxand Global 

● Co-founded by A&M in 2005 to respond to market demand for dedicated global tax 

services provided by independent tax professionals 

● Currently includes 2,000+ leading advisers, 400+ partners and 50+ independent firms 

● Taxand enables its members to share knowledge and provide clients with seamless 

access to tax advisers in countries around the globe 

● The only global organization primarily focused on tax, Taxand is uniquely able to offer 

local knowledge with a global view 

● All Taxand member firms share a commitment to quality and the “Independence 

Advantage” – free from financial statement audit conflicts and practice limitations 

● Engagements are partner led from start to finish, facilitating highly customized advice for 

complex problems 
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From global tax planning to navigating state and local laws, our tax professionals have a 

distinguished track record of working with clients to address complex tax matters.  

A&M TAXAND SERVICES 
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International Tax 

Family Office Services 

Accounting for Income Taxes 

Tax Controversy 

Transaction Advisory 

Research Credits and Incentives Compensation and Benefits 

Taxation for Real Estate Companies 

Tax Restructuring 

Indirect Tax Technology 

Tax Automation and Reporting 

Transfer Pricing 

Federal Tax State and Local Tax 



ALVAREZ & MARSAL TAXAND SERVICES DEFINED 
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Federal Tax 

● Consulting on federal income tax matters for various types of 

legal entities in a variety of industries, including energy, 

manufacturing, and professional services 

● Consulting on private equity and portfolio company post-

acquisition tax matters 

● Income tax compliance preparation 

● Accounting for income taxes (ASC 740) 

● Cost segregation studies and other fixed asset matters 

State and  

Local Tax 

● Advising on state income and franchise taxes 

● Sales and use and transaction taxes 

● Consulting on ramifications arising from reorganizations,  

M&A activity 

● Management and defense of examinations by  

government authorities 

● Credits and incentives 

● Performance improvement evaluations of people, operations, 

systems and administrative support to ensure compliance. 

International Tax 

● Advising on international tax matters arising from business 

operations and transactions 

● Repatriation and foreign tax credit planning 

● Supply chain implementation 

● International tax compliance and provisions 

● VAT and indirect tax consulting 

Transaction Tax 

Advisory 

● Integrated approach combining tax advisory, commercial, 

financial / accounting and operational services 

● Vendor and buy-side due diligence on target companies guiding 

professionals in their investment evaluation 

● Structuring transactions in a tax-efficient manner 

● Integrating and optimizing tax department processes  

and technologies 

Transfer Pricing 

● Planning and support, including policy design, implementation, 

ongoing monitoring and for preparation of global and  

local documentation 

● Defense support for IRS examination 

● Specialty services such as Intangible Property planning 

(including Cost Sharing), Advance Pricing Agreements,  

and Controversy Assistance (Including Competent Authority) 

● Strategic review and assessment of transfer pricing policies for 

compliance with latest global initiatives (e.g., BEPS) and to 

identify potential planning opportunities 

Compensation and 

Benefits 

● Executive compensation consulting, including design of 

tax-efficient compensation packages and competitive 

benchmarking 

● Pre- and post-merger integration services, including  

golden parachute analysis, due diligence, and severance / 

retention planning 

● Qualified plan, welfare benefit, and payroll consulting 

Tax Controversy 
● Tax controversy resolution 

● Identifying and measuring tax risks impacting your organization 

● Design and documentation of tax function internal controls to 

meet compliance requirements. 

We understand domestic and global tax environments and provide objective, independent and 

responsive tax advice to our valued clients. Some service offerings that may be of interest to you: 



ALVAREZ & MARSAL TAXAND SERVICES DEFINED 
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Accounting for 

Income Taxes, 

Tax technology, 

Interim tax 

management, 

Tax automation  

and reporting 

● Tax provision preparation and consulting 

● Tax department process reengineering and tax technology 

implementation 

● Interim Tax Director Services 

● Assessment and improvement of tax internal controls and 

remediation. 

● Tax outsourcing 

Research Credits 

and Incentives 

● Research and Development tax incentive studies – EPS benefit 

● U.S. Manufacturing Activities deduction – EPS benefit 

● Meals and Entertainment expenses – EPS benefit 

● Fixed asset and cost capitalization studies – Cash flow benefit 

● Accounting method reviews and changes – Cash flow benefit 

Tax Restructuring 

● Preserving and monetizing tax attributes whether used  

to maximize refunds, offset income earned on asset  

dispositions or gains during the restructuring or to preserve 

value for future utilization 

● Analyzing reorganization plans for current or future tax impacts 

and providing guidance on various alternatives 

● Manage tax positions that impact multiple constituents 

● Assist with tax-related bankruptcy court procedures including 

first day orders, tax attribute preservation, preparing tax 

analyses and disclosures for financial statement filings 

Family Office 

Services 

● Oversee the financial reporting, accounting and bill payment 

processes for all entities (trusts, LLCs, partnerships, offshore 

entities, etc.) 

● Collaborate with the family’s existing service providers 

● Accounting services  

● Assist with entity expense review 

● Assistance with special projects 

Real Estate  

Tax Advisory 

● Public and Private REIT Formation and Compliance 

● Consultations related to Complex Partnership & Multi-Tiered 

Investment Structures 

● Advice on Portfolio Acquisitions & Dispositions (including Due 

Diligence) 

● Planning for Carried Interest Holders 

● Structuring Direct & Indirect Cross-Border Taxation of Real 

Estate Companies 

● Structuring Tax Deferred Transactions 

● Planning, Execution & Reporting Related to Real Estate 

Restructuring Matters (i.e. restructuring your tax department 

location OR for troubled companies) 

● Structuring Tax Efficient Investments in Distressed Debt  

● Tax Compliance Related to Complex Transactions 

● Design of Tax Efficient Financing Structures 

● REIT/TRS Transfer Pricing Analyses 

● Cross Border Transfer Pricing and Thin Capitalization Advice 

● VAT, Stamp Duty and Other Advice in Respect of Indirect 

Taxes 

We understand domestic and global tax environments and provide objective, independent and 

responsive tax advice to our valued clients. Some service offerings that may be of interest to you: 



A global footprint is a significant advantage allowing for global contract negotiations and 

inter-regional supply optimization. 

 

TAXAND GLOBAL FOOTPRINT 
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Over 2,000 

Over 400 

47 

9 

EMPLOYEES 

PARTNERS 

TAX DISCIPLINES 

COUNTRIES 



TAXAND MEMBER FIRMS AND LOCATIONS 
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AMERICAS 

Alvarez & Marsal Taxand, LLC – U.S. 

Bruchou, Fernández Madero,  

Lombardi & Mitrani – Argentina 

Barbosa, Müssnich & Aragão – Brazil 

Gowling Lafleur Henderson LLP – Canada 

Barros & Errázuriz Abogados – Chile 

Gómez-Pinzón Abogados – Colombia 

Mijares, Angoitia, Cortés y Fuentes – Mexico 

Taxand Panama 

Miranda & Amado Abogados – Peru 

Zaragoza & Alvarado LLP – Puerto Rico 

Taxand Venezuela 

 
 

AFRICA, ASIA AND AUSTRALIA 

Corrs Chambers Westgarth – Australia 

Hendersen Taxand – China 

BMR Advisors – India 

PB & Co – Indonesia 

Kojima Law Offices – Japan 

Sojong Partners – Korea 

Taxand Malaysia 

Multiconsult Limited – Mauritius 

Huzaima Ikram – Pakistan 

Salvador & Associates – Philippines 

KhattarWong – Singapore 

Edward Nathan Sonnenbergs – South Africa 

HNP Counsellors Limited – Thailand 

 

 

Alvarez & Marsal Taxand UK LLP 

Taxand Austria 

AB Taxand – Belgium 

Eurofast Global Ltd – Cyprus 

Bech Bruun – Denmark 

Borenius & Kemppinen – Finland 

Arsene Taxand – France 

Luther – Germany 

Zepos & Yannopoulos – Greece 

Fantozzi & Associati – Italy 

William Fry Tax Advisors – Ireland 

Atoz – Luxembourg 

Avanzia Tax Advisors – Malta 

 

 

 

Taxand Netherlands 

Advokatfirmaet Selmer DA – Norway 

Crido Taxand – Poland 

Garrigues – Portugal 

TaxHouse – Romania 

Pepeliaev, Goltsblat & Partners – Russia 

Garrigues – Spain  

Skeppsbron Skatt AB – Sweden 

Tax Partner AG – Switzerland 

Erdikler – Turkey 

Magisters – Ukraine 

EUROPE  

A&M Headquarters 

A&M Taxand Locations 

Taxand Locations 



Providing high-quality advice that addresses your strategic concerns and improves your  

bottom line by: 

BENEFITS TO MULTINATIONAL CLIENTS 
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Understanding 

Considering 

Realizing 

Interpreting 

Lowering 

Addressing 

Ensuring 

Managing 

and managing the tax consequences of complex and / or 

cross-border tax transactions 

organizational (re)structuring options in full awareness of the 

tax implications 

tax, supply chain and overall operational efficiencies 

 

technical tax provisions 

effective tax rates 

and preventing tax leakages 

tax compliance 

relationships with tax authorities 



TAXAND RECOGNITION IN THE PRESS 
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September 4, 2012 

International Tax Harmonization 

Less Appealing to CFOs: Survey 
 

May 29, 2012 

CFOs See Tax Risk in Transfer 

Pricing 

 
May 29, 2012 

The Big Number: 30 

 

 

August 01, 2012 

The Second-Greatest Risk 
 

May 30, 2012 

Transfer Pricing: Tax Risk or 

Measuring Rod? 

 

June 15, 2012 

Corporate Tax Dodges on the Table 
 

March 26, 2014 

Dismantling CEOs’ golden 

parachutes 
A new executive change in control report from 

Alvarez & Marsal is mentioned. 

 

 

 

 
March 19, 2014 

Budget 2014: Anti-avoidance and public 

pensions pay for Osborne’s plans 
Managing Director Kevin Hindley is quoted in this 

article about new budget policies in the UK. 

 

July 11, 2014 

United States Still No. 1 Jurisdiction 

for Start-Ups 
Managing Director Jill-Marie Harding is quoted in 

this article about increasingly competitive foreign 

tax regimes. 

 

January 13, 2014 

Expired Extenders Trigger Financial 

Reporting Complications 
Managing Director Kathleen King is quoted in 

this article about expired tax provisions. 

December 5, 2013 

Autumn Statement 2013: Foreign 

homeowners to pay capital gains 
Managing Director Charles Beer offers expert 

commentary on a policy to make overseas 

property owners pay capital gains tax when 

they sell their UK homes. 

 

 

 

November 25, 2013 

2015 EU VAT Changes: Update 

Ready to Install? 
Beginning in 2015, the regulations regarding 

VAT administration and collection in the EU will 

change. Director Leigh Clark of A&M Taxand 

discusses the future of tax payments and how 

the new laws will impact businesses. 

 

October 16, 2013 

Tax Considerations in Cross Border 

Pooling 

Managing Director Jeffrey Olin offers insight into  

a cash management technique that can be 

challenging to implement across national borders. 
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